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STATEMENT OF FACTS

Relator Trans World Airlines, Inc’s (herenafter “TWA”) datement of facts contains
aguments and legd concdusons.  Therefore, Plaintiff, BOBBIE MULLINS, (hereinafter
“Mulins’) on behdf of Respondent, The Honorable Michad P. David, provides the following
far and concise datement of the facts rdevant to the questions presented for determination
pursuant to Rule 84.04(c).

Pantff filed her Frst Amended Petition on or about January 23, 2002 wherein she
dleged, inter alia, that TWA, “currently keeps an office or agent for the transaction of its
usual and customary business within the City of St. Louis” (Appendix to Reator's Brief
(hereinafter “A”), A7-Al11). At that time, both Defendant TWA and Defendant Internationa
Total Services, Inc. (herenafter “ITS’) were in bankruptcy proceedings and this cause was
automatically stayed pursuant to the United States Bankruptcy Code. Therefore, no action was
taken on this cause until June 30, 2003 when the trial court lifted the automatic stays and
ordered both defendants to “answer, otherwise respond, or raise any goplicable venue motions
to Plantiff’s First Amended Petition on or before July 15, 2003.” (A12).

Both TWA and ITS filed separate motions to transfer venue before the July 15, 2003
deadline. (A13-A25). TWA's venue motion, however, was supported with an affidavit that was
ggned but not notarized. (A18-A19). Mullins requested and the trid court granted her
additional time to respond to both venue motions so that she could conduct discovery with
respect to TWA'’s venue mation. (A26-A27). Mullins declined to conduct any discovery and

thetria court heard the venue motions on December 8, 2003. (A43).



On March 9, 2004, the trid court issued an order denying the motions to transfer venue.
(A49) The trid court ruled that TWA had not met its burden of proof and persuasion because
the affidavit atached to its motion to transfer venue was not notarized. (A49-A53). TWA filed
a motion to reconsider, and without leave of court, submitted an Affidavit of Michad J Lichty
that was notarized on March 18, 2004. (A54-A62). The trial court denied TWA’S motion to
recondder for the same reasons set forth in its Order of March 9, 2004. (A63-A66).
Moreover, the trid court ruled that TWA could not submit a notarized dfidavit “over eght
months after the July 15, 2003 deadline for venue motions had passed and three months after
TWA submitted its Motion to Transfer for aruling.” (A66).

TWA's filed a Petition for Writ of Prohibition in the Missouri Court of Appeds,
Eastern Digtrict, which was denied on June 29, 2004. (A69, A87).

In Relator’s Brief, TWA argues that “Counsd for TWA did not realize a notarized copy
of the dfidavit had not been filed until the Court entered its Order denying its venue transfer
motion on March 9, 2004.” Relator’s Brief, p. 22. Although not supported by the record,
Hantiffs Counsd submits that he rased the issue that TWA's affidavit in support of its
motion to transfer venue was sgned but not notarized during the hearing on TWA’s motion to
transfer venue on December 8, 2003, in the presence of The Honorable Michael P. David,
TWA Attorney Todd C. Stanton and Internationd Total Services, Inc’s Attorney James
Stockberger.  Furthermore, a the same time, Plaintiff's counsd presented Judge David with
the case authority, Mueller v. Bauer, 54 SW.3d 652 (Mo.App. E.D. 2001), regarding the

affidavit issue that was cited in the trid court’s March 9, 2004 Order.



ARGUMENT
RELATOR IS NOT ENTITLED TO AN ORDER PROHIBITING
RESPONDENT FROM TAKING ANY ACTION OTHER THAN TO
TRANSFER VENUE, BECAUSE RELATOR HAS NOT SHOWN VENUE IS
IMPROPER IN THE CITY OF ST. LOUIS PURSUANT TO RSM O 508.040.

A. Standard of Review

This Court has recognized that “Prohibition is a discretionary writ, and there is no right
to have the writ issued.” Sate ex rel. Linthicum v. Calvin, 57 SW.3d 855, 856-857 (2001)
(citation omitted). “Prohibition will lie only to prevent an abuse of judicid discretion, to avoid
irreparable harm to a party, or to prevent exercise of extra-jurisdictiona power.” Id.

B. Argument

TWA correctly podts that venue in Missouri is governed by satute and that Section
508.040 of RSMo applies to our facts. It is undisputed in this case that venue lies where the
cause of action accrued or in any county where either TWA or ITS “ddl have or usualy keep
an office or agent for the transaction of their usud and customary business” RSMo 508.040.

An dlegation in the petition that venue is proper in a county “is auffidet to establish
venue in the absence of a contrary showing” Coale v. Grady Brothers Sding and
Remodeling, Inc., 865 SW.2d 887, 889 (Mo. App. 1993). Of course, the contrary showing
usudly presents itsdf in the form of a motion to transfer venue. Then, the party chalenging
venue “bears the burden of persuason and proof, if proof is necessary, that venue is improper.”

State ex rel. Etter v. Neill, 70 SW.3d 28, 31, (Mo. App. 2002). Etter further recognizes that



where the petition pleads venue, the paty chadlenging venue must submit proof to meet its
burden of persuasion and proof. Id. a 31-32. The question becomes what proof is necessary
to meet a burden of persuasion and proof.

Missouri Rule of Civil Procedure 55.28 provides:

When a motion is based on facts not gppearing of record the court may hear the

matter on afidavits presented by the respective parties, but the court may direct

that the matter be heard wholly or partly on ord testimony or deposition.

As cited by the trid court, Mueller v. Bauer, M.D., 54 SW.3d 652, 657 (Mo. Ct. App. 2001)
states that “[t]he truth of the facts contained in an affidavit must be sworn to in order for the
affidavit to be proper.” Caertainly, a court may only consider testimony that is sworn to under
oath when ruling on any motion.

Contrary to TWA'’s assartions at page 13 of Relator’'s Bridf, it is disputed whether TWA
mantans offices or agents in the City of St. Louis TWA did not present any evidence in
proper form to support its motion to transfer venue. There were no sworn to affidavits and
there was no oral or depogtion testimony. (A13-A19). At both the hearing on the motion to
trandfer venue and the motion for reconsideration, TWA could not and cannot point to any
competent evidence to support its contention that venue is not proper in the City of St. Louis.

Throughout Relator's Brief, TWA cites the notarized Affidavit of Michad Lichty that
was submitted, without leave of court, after the tria court denied TWA’S motion to transfer
venue. In its reconsderation order, the trid court effectively denied TWA the opportunity to

file the notarized affidavit “over eight months after the July 15, 2003 deadline for venue



motions had passed and three months after TWA submitted its Motion to Transfer for a ruling.”

(AB6). TWA cannot now rely on a document that it was denied leave tofile.

TWA has faled to present any competent evidence to refute Mullins venue dlegations
within any time limits prescribed by the Missouri Supreme Court Rules, the Missouri Rules
of Civil and the trid court. This Court should deny TWA'’s attempt to gain a second bite at the
venue gpple.

. RELATOR IS NOT ENTITLED TO AN ORDER PROHIBITING
RESPONDENT FROM TAKING ANY ACTION OTHER THAN TO
TRANSFER VENUE, BECAUSE TWA DID NOT SATISFY ITS BURDEN
OF DEMONSTRATING IMPROPER VENUE.

A. Standard of Review

This Court has recognized that “Prohibition is a discretionary writ, and there is no right
to have the writ issued.” Sate ex rel. Linthicum, 57 SW.3d at 856-857 (citation omitted).
“Prohibition will lie only to prevent an abuse of judicia discretion, to avoid irreparable harm
to a party, or to prevent exercise of extra-jurisdictiona power.” Id.

B. Argument

TWA argues that it was not required to support its venue motion with a notarized
afidavit because TWA dleges that Mullins never disputed that venue was improper in the City
of St. Louis. Reator's Brief, p. 16. TWA again ignores Missouri law that states an alegation
in the petition that venue is proper in a county “is sufficient to establish venue in the absence

of a contrary showing.” Coale v. Grady Brothers Sding and Remodeling, Inc., 865 S\W.2d



887, 889 (Mo. App. 1993). From the time Mullins filed her Peition and Frs Amended
Petition, she has maintained venue is proper in the City of &. Louis. (A1-A11).

Next, TWA agues that Respondent should have transferred this case to a proper venue
because Mulins did not reply to the substantive dlegations of TWA'’s venue motion. Relator’'s
Brief, pp. 16-17. Sate ex rd. Vee-Jay Contracting v. Neill, 89 SW.3d 470, 472 (Mo banc
2002) (emphass added) states that “[a] judge must transfer venue if the opposing party does
not reply to a proper motion to transfer.” While dating Vee-Jay Contracting in Relator's
Brief, TWA fals to recognize this duty is “purdy minigerid” only when a judge is presented
with a proper motion to transfer. Agan, TWA did not present Respondent with a proper
motion to transfer because its affidavit was not notarized.

Moreover, Mullins did file a reply to TWA’s venue motion. (A28-A4l). TWA,
however, dleges that the Pantff faled to reply to its motion to trander venue because her
response did not soecificaly chdlenge TWA's unsupported dlegations, and consequently, that
pursuant to State ex rel. Bierman v. Nelll, 90 SW.3d 464 (Mo. banc 2002), TWA did not have
to support its motion to transfer venue with a notarized affidavit.  Bierman, however, is
disinguishable.

Fird, there is no reference to whether the Bierman plantiff plead venue in the petition
like Mulins did herein. I1d. Second, there is no issue in Bierman regarding afidavits that are
not notarized. I1d. And third, the plantiff in Bierman expressy stated that certain sections of
the gpplicable statute did not goply. 1d. That scenario would be andogous to the Pantiff

herein expresdy dding that venue does not lie in the City of St. Louis Contrary to TWA's

10



arguments, the Plaintiff has never stated or conceded that venue is not proper in the City of St
Louis. Agan, the Plantiff pleaded venue in the City of S. Louis in her Petition and First
Amended Petition and has not wavered from that position. (A1-All).

TWA, dting Missouri Rule of Civil Procedure 55.09, also mantans that the allegations
in its venue motion should be admitted because the Plaintiff did not deny them in her response.
This rule is ingpplicable for two reasons. Firgt, 55.09 gpplies when “ . . . a responsive pleading
is required, . . .” Rule of Civil Procedure 51.045 dates that an opposing paty “may” file a
reply to a motion to trander venue, there is no required responsive pleading to a motion to
trander venue. (emphasis added).

Second, 55.09 gpplies to pleadings only, as opposed to mations. Generdly, “Rule 55.
Peadings and Motions’ sets forth different requirements for pleadings and motions. Rule
55.01 dstates that pleadings are petitions and answers.  Black’s Law Dictionary defines a
pleading as “a formd document in which a party to a legal proceeding sets forth or responds
to dlegaions, dams, denids or defenses. Black’s Law Dictionary 1173 (7" ed. 1999). On
the other hand, Rule 55.26 states that a motion is an application to the court for an order.
Black's Law Dictionay defines a motion the same way, “A written or ora application
requesting a court to make a specified ruling or order. Black’s Law Dictionary 1031 (7" ed.
1999). Clearly, because a motion to transfer venue is a motion and not a pleading, 55.09 does
not apply.

If 55.09 does apply, the dlegaions in TWA’S venue mation are proceduraly denied.
Rule 55.09 provides “[gpecific averments in a pleading to which no responsve pleading is

11



required shdl be taken as denied.” Rule 51.045 clearly sets forth that a reply to a motion to

transfer venue is not required, “an opposing party may file a reply . . .” (emphasis added).

Therefore, whether Mullins specificdly denied the subgtantive dlegations of TWA'S venue

motion isirrelevant because Rule 55.09 states they “shall be taken as denied.”

Mullins pogtion finds further support in Rule of Civil Procedure 74.04 (Summary
Judgment). That rule, unlike Rule 51.045, mandates that a response to a summary judgment
motion “shall admit or deny each of movant's factud doaements . . Rule
74.04(c)(2)(emphasis added). Moreover, Rule 74.04 mandates that if a response does not
oecificdly admit or deny a factud dlegation from the moving party’s motion, that factud
dlegation is admitted. Rule 74.04(c)(2). Had the drafters of the Missouri Rules of Civil
Procedure required responses to motions to transfer venue to specificadly admit or deny
factual dlegations, the mandatory language found in the summary judgment rule (74.04) would
have been included in the venue rule (51.045).

[11. RELATOR IS NOT ENTITLED TO AN ORDER PROHIBITING
RESPONDENT FROM TAKING ANY ACTION OTHER THAN TO
TRANSFER VENUE, BECAUSE THE TRIAL COURT DID NOT ABUSE
ITS DISCRETION IN DENYING TWA AND ITS MOTIONS TO
RECONSIDER, BECAUSE THE TRIAL COURT PROPERLY REFUSED
TO CONSIDER TWA'SSUPPLEMENTAL AFFIDAVIT.

A. Standard of Review

This Court has recognized that “Prohibition is a discretionary writ, and there is no right

12



to have the writ issued.” State ex rel. Linthicum, 57 SW.3d at 856-857 (citation omitted).
“Prohibition will lie only to prevent an abuse of judicia discretion, to avoid irreparable harm
to a party, or to prevent exercise of extra-jurisdictiona power.” Id.

B. Argument

TWA mantans that pursuant to Missouri Rule of Civil Procedure 55.33, the trid court
had the discretion to pamit TWA to file its notarized affidavit after the applicable deadlines
and after the trid court had dready issued its decison denying TWA’s motion to transfer
venue. Reator's Brief, p. 22. Again, Rule 55.33 is not applicable to the instant case because
TWA’s motion to tranfer venue was a “motion” and not governed by 55.33 which
contemplates amending and supplementing “pleadings” Even if the Court evduates the trid
court’s decison by usng the three criteria set forth in Wheelehan v. Dueker, 996 S\W.2d 780
(Mo. App. 1999), TWA hasfailed to show any abuse of the tria court’s discretion.

1 TWA has no valid reason for failing to include a notarized affidavit with
itsmotion to transfer venue.

Wheelehan's fird criteria is to examine the reasons for the moving party’s falure to
indude the matter in the origind proceedings. Id. a 782. TWA'’s has put forth two reasons
for faling to suomit a notarized affidavit, neither of which amount to any legal reason for this
Court to grant the rdief requested. First, TWA dleges that a need to submit the motion and
afidavit in a timdy manner lead to the defective affidavit. Relator’'s Brief, p. 23. TWA has
not provided any subgtantive argument as to why over two weeks, from June 30, 2003 to July

15, 2003, was not enough time to obtain a notarized affidavit. (A12). In fact, TWA served its

13



motion to transfer venue on Mullins on or about July 7, 2003, eight days before the deadline
of duly 15, 2003. (A13-Al7). Certanly, TWA could have received a notarized affidavit within
the remaining eight days in which it had to file its motion to transfer venue.

TWA dso ignores that it had dmog a year and a hdf to prepare it's motion to transfer
venue. On or about January 11, 2002, TWA entered its appearance through counsd and filed
a notice of bankruptcy and stay notification. (A32-A36). Even though the stay was in place,
TWA's atorney set for hearing Mullins motion to lift stay. (A40). In fact, when Mullins
appeared before the trid court to have the stay lifted, TWA's atorney was in the courtroom.
Moreover, the handwritten addition found at the end of the order lifting the stay was placed
there a the ingstence of the attorneysfor TWA and ITS. (A12).

TWA had from January or February of 2002 to July 15, 2003 to prepare its venue
motion and to obtain a notarized affidavit. Any argument about the need to file the venue
moation and notarized affidavit in atimely manner isared herring.

Second, TWA asserts that it did not redize its dfidavit was not notarized until it
received the trid court's March 9, 2004 Order denying the motion to transfer venue. Again,
the defective dfidavit issue was argued to the trid court by Mullins in the presence of TWA'’S
attorneys on December 8, 2003. TWA had dmost eight months from July 15, 2003 to March
9, 2004 to supply the trid court with a notarized dfidavit and had three morths from the
hearing on December 8, 2003 until the trid court issued its ruling in March of 2004 to supply
a notarized affidavit. Moreover, TWA'’s attorneys complied with Rule 55.03 and signed TWA'’s

Motion to Transdfer Venue. (A13-A19). Caertanly, a paty should be intimately familiar with

14



the contents of its motions and aware of the form of its attachments and affidavits.

2. Mullins would have suffered prejudice had the trial court accepted TWA's
late filed affidavit.

TWA attempted to file its notarized afidavit wdl after the deadline for venue motions,
wel after it submitted its motion to transfer venue to the trid court on December 8, 2003; and
after the tria court denied its motion to transfer venue on March 9, 2004. Mullins would be
severdy prgudiced by alowing TWA to skirt the Supreme Court Rules and obtain a second
chance to defeat venue in the City of St. Louis Mullins dready had to undergo a codtly and
lengthy process of having the automdic says lifted in the TWA and ITS federd bankruptcy
proceedings. To force Mullins to now respond to an affidavit that was not timey filed would
submit her to another delay in having her clam heard and adjudicated.

3. TWA has shown no substantial hardship.

TWA atempts to show subgtantid hardship with “anecdotd evidence” that jurors in the
City of St. Louis are more disposed to injured plantiffs than jurors in St. Louis County or
elsawhere. Rdator's Brief, p. 24. Certanly, there is no hardship when the same law is gpplied
in the City of St. Louis as in St. Louis County and when the same defenses are available to
TWA in the City of St. Louis as in St. Louis County. TWA had the opportunity to cure any
“venue hardship” associated with the City of St. Louis when it filed its motion to transfer
venue.

TWA has faled to show that the trid court's decison was “clearly erroneous.”

Wheelehan, 996 SW.2d at 782.
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CONCLUSION

For the reasons dated, Plantiff Bobbie Mullins, on behdf of Respondent, The
Honorable Michad P. David, requests that this Court deny Relator TWA'’s Petition for Writ
of Prohibition and entering an order dfirming the tria court’'s March 9, 2004 Order denying

TWA’s Motion to Transfer Venue.

HOLLORAN, STEWART CALLIS, PAPA, HALE, SZEWCZYK,
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